





be Solicitors’ 


Journal 








VOL. LXXXIX 


Saturday, July 21, 


1945 No. 29 








CONTENTS 


CURRENT TOPICS: Sir Bernard Bircham—The Law as a 
Career—Law Reform—Historic Documents—The Howard 
League—Permanent House Programme—Local Authorities 
and Housing—Compensation for ‘ eae -Going ’’ Crop— 
Recent Decisions . “a ‘i $e a 


THE REPORT ON LEGAL AID 

A CONVEYANCER’S DIARY 
LANDLORD AND TENANT NOTEBOOK 
TO-DAY AND YESTERDAY 

COUNTY COURT LETTER 
CORRESPONDENCE 


REVIEW 
NOTES OF CASES— 
Hickman and Others v. Peacey and Others 
Legon v. Court 
R. v. McGarry 
Williams, 
Company, 
OBITUARY .. 
NOTES AND NEWS 


COURT PAPERS 


Midland Bank and Trustee 


Williams 


In ve; 
Ltd. v. 


Executor 








CURRENT TOPICS 


Sir Bernard Bircham 

WE deeply regret the death of Sir BERNARD HALSEY 
BircHAM, G.C.V.O., who passed away on Wednesday, 11th 
July, at the age of seventy-six. Born on Ist January, 1869, 
he was the second son of Edward Joseph Halsey and 
Katherine, his wife, daughter of Francis Thomas Bircham 
(President of The Law Society in 1875). He was educated 
at Eton and admitted a solicitor in 1891. In 1895 he 
assumed the additional surname of Bircham. In the same 
year he joined the firm of Bircham & Co., solicitors, of 
Parliament Street, Westminster, and Old Broad Street, 
E.C.2, and eventually became their senior partner. During 
the 1914-18 war he served for a time as am assistant legal 
adviser to the Ministry of Food. In 1922 he became private 
_ solicitor to King George V, and held this appointment until 
the King’s death. In 1925 he was made a K.C.V.O., and 
raised to G.C.V.O. in 1936. Sir Bernard had been a Surrey 
magistrate since 1909. For twenty-three years he had been 
a director of The Solicitors’ Law Stationery Society, Ltd.— 
the proprietors of THE SoLiciTors’ JoURNAL—during twelve 
of which he was chairman. He was also a director of the 
British Law Insurance Co., Ltd., and for many years of the 
Equity and Law Life Assurance Society. He married Ivy Clelia, 
eldest daughter of Arthur Powys Vaughan, late 60th Rifles 
and Home Office, in 1897. We extend our sympathy to 
Lady Bircham, who survives him, and to his son, Mr. A. C. H. 
Bircham, who became a partner in his father’s firm in 1934. 
Sir Bernard had very great charm and gentleness of manner, 
combined with rare insight and sound judgment. In his 
passing the profession has lost a most distinguished member. 
The outbreak of the present war prevented Sir Bernard 
from relaxing his professional activities and he continued to 
take an active part in his firm’s practice until his last illness. 


The Law as a Career 

MucH attention has been given to problems of the 
reinstatement of persons whose careers have been interrupted 
by war service. Not so much thought, it may be, has been 
given to those thousands of young men and women who have 
had to postpone the commencement of their careers. The 
Ministry of Labour and National Service has made a useful 
beginning in the latter direction by publishing its series of 
“Careers for Men and Women,” now comprising some 
forty-five booklets, of which “‘ Law, Barristers and Solicitors ” 
is No. 28. The booklet is full, accurate and in every other 
way admirable. Approaching it from the point of view 
of the layman whose adolescence has been sharply ended 
by war and, possibly, by a deep experience of its horrors, 
one cannot resist the impression that he will find the initial 
cost of entry into the solicitors’ profession costly almost to 
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the point of being prohibitive. The cost of articles and 
particularly of the stamp duty on the articles seem to exclude 
the great masses of the population from whom so much talent 
arises. This is the more serious because (to quote the booklet) 
“owing to the virtual suspension of recruitment into the 
profession during the past three years, there are good oppor- 
tunities for new entrants of the right type.” A further 
discouragement for the recruit is (quoting the booklet again) 
“The newly qualified solicitor generally obtains employment 
as a managing clerk ... The commencing salary of a 
managing clerk is generally in the neighbourhood of £200 
per annum, and such employment may lead eventually to a 
partnership.”’ This is distressingly but rightly frank, and the 
lay reader will not be blamed if he is reminded of the donkey 
and the carrot. Now surely is the time to open the career 
to the talents, both by securing higher remuneration for its 
salaried members and by reducing the financial hurdle which 
candidates must surmount before entry. 


Law Reform 

SiR HENRY SLESSER’S address on 2nd_ July to the Incorpor- 
ated Law Society of Plymouth raised a number of questions 
of law reform about which many lawyers have been concerned 
in the recent past, and which it is to be hoped will receive 
practical attention in the near future. On the “ petition of 
right,” he said that it was no satisfaction for a person who had 
been knocked down by a post office van to be told that the 
Crown would consider the case sympathetically. He also 
criticised the method of appointment of members of the bench. 
He added that the practice of circularising magistrates was 
absolutely indefensible, and it would be much better if the 
chairmen of benches in urban areas were, in each case, a 
barrister or solicitor who could direct the magistrates in their 
duty from a legal point of view. He also supported the 
proposal that all districts over a certain size should 
have a stipendiary. Sir W1irt1AM MuNnpay moved that 
instructions should be given The Law Society’s Committee 
on the points raised, and a resolution was passed that the 
questions of the exclusion from the jurisdiction of the courts, 
the determination and construction of laws and orders, and 
the immunity of the Crown be referred to the society, with 
power to act. Whatever be the rights and wrongs of questions 
relating to the appointment of members of the magistracy, 
our opinion is that the procedure by way of petition of 
right is an unnecessary and cumbrous archaism. 


Historic Documents 
OnE of the only two extant originals of the famous Lacock 
Abbey copy of Henry III’s re-issue of Magna Carta in 1225 
has been presented by Miss M. T. Tazot to the British 
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Museum. Apart from the interest which lawyers will share 
with the general public in this great charter of our constitutional 
liberties, added interest is lent by the fact that Sir William 
Blackstone used this copy for the purpose of his edition 
of the Great Charter, which he published in 1759. The 
example set by Miss Talbot is one which should be noted 
and followed by all who may have the custody of ancient 
documents, and this applies particularly to solicitors. Any 
of these documents, such as the records of manors, of local 
authorities such as Turnpike Trusts or Guardians of the 
Poor, or even of local activities relating to the conduct of 
the wars of the present century, may be of imcalculable historic 
value. The British Records Association, founded by Lord 
Hanworth, and now presided over by The Master of the 
Rolls, with Queen Mary for its patron, exists to receive 
and safeguard such documents. It has a Records Preservation 
Section, and all solicitors who wish to make inquiries relating 
to the preservation of records should write to the secretary 
of that section, Miss V. B. Redstone, at 8, New Square, 
Lincoln’s Inn, London, W.C.2. Another address which 
solicitors may desire to have is that of the secretary (Mr. R. L. 
Atkinson) of the Historical Manuscripts Commission, which 
is concerned with the inspection and calendaring of important 
collections and compiling a register of all British archives. 
The address is Public Record Office, Chancery Lane, London, 
W.C.2, and the secretary will welcome information which 
can be entered in the register. 


The Howard League 

A RECENT resolution passed at a meeting of the Howard 
League for Penal Reform indicates both the breadth of the 
scope of their activities and also the positive conclusions to 
which their consideration of vital public matters has led them. 
While abstaining from supporting any party organisation 
in the recent election, they urged electors to press the terms 
of the resolution on candidates as a statement of policy. 
The resolution calls on all parties to unite “‘ in view of the 
abandonment of the Criminal Justice Bill of 1938, in demanding 
a Bill which will provide for (1) Improved methods for the 
selection, training and retirement of justices of the peace, and 
appointment of full-time clerks ; (2) Adequate legal advice 
and defence for accused persons ; (3) Observation centres, 
improved remand homes and other facilities for full medical 
and psychological examination of offenders after finding of 
guilt and before sentence ; (4) Provision by the State of hostels 
for adolescents on probation and otherwise ; (5) Transfer of 
control of residential schools from the Home Office to the 
Ministry of Education; (6) The abolition of the present 
antiquated and insanitary fortress prison and the extension of 
the minimum security or camp prison with up-to-date sanita- 
tion and equipment for productive employment, education 
and recreation for body and mind.” A further point of 
importance was raised by Miss MARGERY Fry, Vice-President 
of the League, at a conference on 11th July, when she suggested 
that a new international charter for the treatment of prisoners 
should be one of the aims of the interim body to be set up 
in London, arising out of the discussions at San Francisco. 
She thought that the interim body to be set up in London 
should create an organisation of its own, beginning at the 
stage of progress already made before the League of Nations. 
In seven years, particularly seven such years as those through 
which we have just passed, new views on old problems are 
bound to develop, and the country will expect the new 
Parliament to give due consideration to those views. 


Permanent House Programme 

THE latest news about housing contained in a Ministry of 
Health circular to housing authorities and county councils, 
dated 20th June, is that the Government have taken the 
first steps in their programme for supplying permanent houses. 
As regards the rebuilding of ‘‘ cost of works ’’ houses it is, as 
stated by the Minister in the House on 7th June, the policy 
of the Government to give a high priority in the building 
programme to the building of houses of this category which 
are of a rateable value not greater than £100 in London and 
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£75 elsewhere, and it is intended that such of these houses as 
are not excluded on town planning or other grounds should 
be included in the building programme for the first two years 
to the maximum practicable extent. The circular states, 
as regards houses to be built by private builders, that the 
Government have decided, as announced by the Minister in 
the House on 7th June, in order to facilitate the building of 
small houses during the present building season, to issue 
licences for the erection of such houses. These licences will 
be issued by the regional licensing officers of the Ministry 
of Works and will only be issued in respect of houses which 
(a) are of a size ranging from 800 to 1,000 superficial feet in 
the case of two storey houses, or from 730 to 930 superficial 
feet in the case of one storey houses or flats ; (b) are subject 
to a controlled contract or selling price which will vary 
according to the size of the house, subject to an overriding 
maximum price of £1,200, including land, roads and services ; 
(c) are approved by the planning and bye-law authorities. 
The number of houses to be licensed in any area, whether 
‘cost of works ’’ houses or new houses to be built by private 
builders, will be settled after consultation with the local 
authority, and will be in relation to all available resources 
and the programme of the local authority for house building 


Local Authorities and Housing 

As regards houses to be erected by local authorities, the 
council were informed by the circular of 6th April that the 
Minister would be ready to agree to tenders being sought for 
a number of houses as soon as they were ready to do so. 
The Minister of Works has in consultation with representatives 
of the building industry assessed the possibilities and is 
satisfied that much capacity and labour could be effectively 
made available by means of contracts negotiated between 
local authorities and local builders at agreed prices. Such 
schemes will have the additional advantage of increasing the 
suitable work for the training of apprentices. The Minister 
will be prepared to approve proposals for the erection of 
houses under such arrangements on condition (1) the Minister's 
prior approval should be obtained to the price proposed to be 
agreed and to the number of houses proposed to be included 
in any contract before the contract is signed ; (2) the contract 
used should be on an equally firm basis as if let by tender. 
It should be in the form to which the council and _ their 
contractors have been accustomed in pre-war years. Wherever 
the number of houses to be built in the district can be 
increased by this procedure and where the council have sites 
ready for the erection of houses, the circular suggests that they 
should ascertain whether local builders are prepared to enter 
into arrangements of this kind, and should submit to the 
Minister any proposals which appear to them to be satis- 
factory. The regional allocation officers of the Ministry of 
Works will be ready to give any advice or assistance in regard 
to the extent of the house-building capacity likely to be 
available, and information will also be made available as to 
the prevailing level of prices. 


Compensation for “‘ Away-Gojng ”’ Crop 

THe General Claims Tribunal recently held that a tenant- 
farmer was not entitled as part of his compensation for being 
dispossessed of his holding by a Government department to a 
payment for an “ away-going crop.”” The case, which is fully 
reported in the Estates Gazette for 23rd June, centred round 
the application and interpretation of s. 2 (1) (c) of the 
Compensation (Defence) Act, 1939, which provides compensa- 
tion “ in respect of things previously done for the purpose of 
the cultivation of the land and in respect of seeds, tillages, 
growing crops and other similar matters, under a lease of the 
land granted immediately before possession thereof was taken 
in the exercise of emergency powers.”’ It was contended for 
the claimant that the pavment claimed was for “ things 
previously done for the purpose of the cultivation of the land.” 
It appeared that under the custom in Yorkshire a tenant, in 
the absence of agreement to the contrary, was entitled to an 
away-going crop whatever the time of the year. This was 
mainly a reward to the outgoing farmer for getting the land 








“ ' 


iS 


d 


July 21, 1945 


THE SOLICITORS’ JOURNAL 


mM 























LAW FIRE 


INSURANCE SOCIETY LIMITED 


No. 114, Chancery Lane, London, W.C.2. 








FIRE ACCIDENT BONDS 








Directors : 


Chairman— 
GEORGE EDWARD HUNTER FELL, Esq. (Carleton-Holmes & Co.), 


Vice-Chairman— 
EDMUND TREVOR LLOYD WILLIAMS, Esq., J.P. 


LANCELOT CLAUDE BULLOCK, Esq. (Markby, Stewart & Wadesons) 
ROLAND CLIVE WALLACE BURN, Esq., C.V.O., 

PHILIP HUGH CHILDS, Esq., J.P. (Bramsdon & Childs), 

GUY HARGREAVES CHOLMELEY, Esq. (Frere, Cholmeley & Co.) 
GEOFFREY ABDY COLLINS, Esq. (Peake & Co.), 

GEOFFERY COODE-ADAMS, Esq. (Williams & James), 

HARRY MITTON CROOKENDEN, Esq. (formerly of Francis & Crookenden), 
CHARLES JOSEPH EASTWOOD, Esq., J.P. (W. Banks & Co.), 
JOHN CHARLES BLAGDON GAMLEN, Esq. (Morrell, Peel & Gamlen), 
JOHN BERESFORD HEATON, Esq. (Rider, Heaton, Meredith & Mills), 
PHILIP GWYNNE JAMES, Esq. (Gwynne James & Sons), 

CHARLES HENRY MAY, Esq. (May, May & Deacon), 

CHARLES CECIL AMPHLETT MORTON, Esq. (Ivens, Morton & Greville-Smith), 
HENRY JOHN NIX, Esq. (formerly of Raymond-Barker, Nix & Co.), 

EDWARD HUGH LEE ROWCLIFFE, Esq. (Gregory, Rowcliffe & Co.), 
WILLIAM LEWIS SHEPHERD, Esq. (Nicholson, Freeland & Shepherd), 
GEORGE ERNEST SHRIMPTON, Esq. (Radcliffes & Co.), 

GEORGE LAWRENCE STEWART, Esq. (Lee & Pembertons), 

RALPH PERCEVAL TATHAM, Esq. (Church, Adams, Tatham & Co.), 

RT. HON. LORD TERRINGTON (Dawson & Co.), 

CECIL DUNSTAN WEBB, Esq. (Farrer & Co.), 

CHARLES SPOTTISWOODE WEIR, Esq. (A. F. & R. W. Tweedie), 
HERBERT MEADOWS FRITH WHITE, Esq. (Foyer, White & Prescott). 


Solicttors—-MARKBY, STEWART & WADESONS 




















Please mention “Tue Soxicrrors’ JouRNAL” when replying to Advertisements. 








334 THE SOLICITORS’ 


into a proper state for the reaping of corn crops. For the 
authority it was contended that while there was a clear custom 
as to what happened at the end of the tenancy, the question 
here was whether there would be a custom applicable to 
abnormal cases (it was not often that a tenancy was broken 
in the middle of a period), or whether it must be a matter of 
bargaining. It was also submitted that, in effect, it was a 
claim for loss of profit, for which no provision was made in the 
Act. CoHEN, J., stated that the tribunal were satisfied that 
an away-going crop was something for which an incoming 
tenant would reasonably have paid, but the question was 
whether it was payable in respect of the matters mentioned 
in s. 2 (1) (d). After further argument, the tribunal, as 
stated, found that nothing was payable in respect of the 
away-going crop. 


Recent Decisions 

In In ve Express Dairy Company, Ltd., on 9th July (The 
Times, 10th July), CoHEN, J., gave the sanction of the court 
to alterations in the company’s memorandum of association 
permitting the company to sell alcoholic refreshments and 
beverages, so as to enable the petitioning company to acquire 
hotels and other licensed premises and apply for occasional 
licences for particular functions. The company started in 
1880 as dealers in milk and dairy products, and in 1903 
their objects were extended to include refreshment shops 
and catering generally, but the court then insisted on the 
word ‘non-alcoholic’? being inserted before the words 
“refreshments ”’ and “ beverages ’’. 


In In re Carlton, on 9th July (The Times, 10th July), the 


Court of Appeal (LoRD GREENE, M.R., and pu Parcg and 
Morton, L.JJ.) held that s. 10 (5) of the Naturalisation Act, 
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1870, which provided that where a father or widowed mother 
had obtained a certificate of naturalisation every child of 
such father or mother who during infancy was resident with 
such father or mother in the United Kingdom was to be 
deemed to be a naturalised British subject, only applied to 
children who were infants at the date of the naturalisation 
of their parents, and did not apply to children who had then 
attained the age of twenty-one. 

In Elderton and Another v. United Kingdom Totalisator 
Company, Ltd., on 10th July (The Times, 11th July), 
Utuwatt, J., held that a football pool conducted through the 
medium of a newspaper was a competition in which prizes 
were offered for forecasts of the results of future events in 
contravention of s. 26 (1) (a) of the Betting and Lotteries 
Act, 1934, and rendered the defendant proprietors of the 
newspaper liable to prosecution under s. 29. His lordship 
held that though the entries under the scheme were bets, 
the scheme as a whole was a competition in which prizes were 
offered. 

In Epps v. Rothnie, on 12th July (The Times, 13th July), the 
Court of Appeal (Scott, MacKinnon and LAWRENCE, L.JJ.) 
held that where a landlord had purchased a dwelling-house 
after the statutory date mentioned in para. (/) of the First 
Schedule of the Rent and Mortgage Interest (Restrictions) 
Act, 1933, but the house was empty at the date of the purchase, 
the landlord did not “‘ become landlord by purchasing the 
dwelling-house or any interest therein ”’ after the statutory 
date, and therefore para. (/) of the Schedule applied and he was 
entitled to possession of the house for his own occupation, 
unless the tenant could show that he would be subject to 
greater hardship if the order were granted than the landlord 
would be if it were refused. 


THE REPORT ON LEGAL AID 


(CONTRIBUTED) 
(Continued from p. 322) 


COMMENT ON THE LEGAL AID REPORT 


THE ideal which Lord Rushcliffe’s Comm itee set itself is the 
only one compatible with democratic st ndards—to provide 
adequate legal assistance and advice to all who need it, at a 
cost which they can afford. This involves the extension of 
legal aid to all courts, the inclusion within the scheme of a 
far larger group of people, and a great improvement in the 
nature of the services provided. Such aims can only be 
achieved by financial support from the State, and if the risk 
of State control of justice is to be avoided the adminis- 
tration of the scheme must be entrusted to a _ strong 
independent body. , 

All these points are covered in the committee’s report and 
practical proposals are put forward which would make justice 
more of a reality to the man in the street than ever before. 
The proposals will receive a great measure of approval from 
those members of the legal profession who have interested 
themselves in legal aid reform, and if any criticism is required 
it is only from the point of view of supplementing a 
fundamentally sound and progressive scheme. 

It is a little difficult to see why the committee leaves legal 
aid in the criminal courts outside the organisation proposed 
for all other matters. No reasons are given, and it is doubtful 
whether any but historical reasons exist. Fewer complaints 
have been heard about legal aid in criminal matters, but it is 
clear that far too few legal aid certificates have been granted, 
particularly in the magistrates’ courts. The committee hopes 
to remedy this by publicity and by encouraging magistrates to 
be more generous in the grant of certificates, but whatever 
effect this may have there would be obvious advantages in 
bringing the provisions under the organisation which is to 
administer legal aid in the civil courts and the legal advice 
offices. 

The point is brought home by the fact that legal aid in 
civil cases heard by the magistrates would be differently 
managed from legal aid in civil cases in other courts, so that 


a wife applying for a separation, for example, would have to 
go through one procedure, and if she took county court or 
divorce proceedings against her husband she would have to 
go through an entirely different procedure. 

One of the most necessary features in the scheme for the 
civil courts is the system whereby those who can afford 
something, but not the full amount of the legal costs, are to 
be entitled to legal aid on payment of an appropriate 
contribution. While a very large class of people is thus 
brought within the scheme, the contribution which many of 
them would make is considerable. In many cases the 
assisted person would be liable to pay the full amount of the 
costs, or rather full costs apart from 15 per cent. of his 
solicitor’s and counsel’s fees. The committee’s attitude to 
capital is severe ; all but £25 or {50 of a man’s capital is to 
be available for legal costs, in addition to half his net income 
over the “ free ”’ limits. 

The administration of the scheme is to be entirely in the 
hands of solicitors, possibly with the co-operation of the Bar. 
Further confidence in the legal profession is shown by the 
fact that the local committees are entrusted with the task of 
granting or refusing certificates and the area committees are 
to hear appeals against refusals to grant certificates. 
Moreover, the area committees are to assess the amount of 
remuneration which they will pay for cases before coroners’ 
courts and special tribunals, and they will also apparently 
pay bills for High Court and county court matters where no 
writ or plaint is issued, except in those cases where they 
apply to the court for taxation. 

These are certainly wide powers and may meet with some 
criticism outside the profession. Some lawyers, too, consider 
that the grant or refusal of certificates should not be left to 
practising members of the legal profession. It has been 
pointed out that the refusal of a certificate is tantamount to 
a dismissal of the action since an applicant may be unable to 
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bring the action at all without legal aid, and it is therefore 
argued that the court itself is the only appropriate body to 
have this power. This argument carried more weight when 
the profession was not paid for the work which it did for 
poor persons. On the other hand, it can now be argued that 
the only reason for entrusting the task to committees of 
solicitors was the fact that the legal profession was unpaid 
for poor persons’ work and that under the new scheme 
masters and registrars should hear the applications. 

It is to be observed that there is no “panel” for 
conveyancing or probate work. It is true that “legal 
advice’’ is defined as including the drafting of simple 
documents, but this does not cover conveyancing or probate 
matters or the drafting of wills. The argument against 
including such matters is obvious, but even Poor Man’s 
Lawyers have felt called upon to draft very simple wills, and 
some of them are prepared to draft separation and affiliation 
agreements. It is clear that, unless some provision is made 
for non-litigious work, the poorer members of the community 
will continue to enter into leases, mortgages, partnership 
agreements and so on without professional assistance. 

The function of the advice panel is obscure. There are to 


be legal advice offices at which advice will be available for a . 


fee of 2s. 6d. The idea of accessible offices for this purpose, 
with full-time staff in well-populated areas, is excellent, but 
the functions of the offices are very limited. They will do 
nothing but give interviews and write one letter where that 
will probably dispose of the case. One wonders how many 
solicitors will be willing to take on such a job. In effect 
such offices will do nothing more than sift the straightforward 
inquiries for legal information from the cases which require 
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any further action. In the latter cases an application will 
have to be made for a certificate, a means test applied, a 
solicitor allotted and, when the work is done, a detailed bill 
submitted for approval or taxation. It is an expensive way 
of dealing with the large number of cases which need inquiries 
or negotiations but not court proceedings, and it is a very 
cumbersome: procedure for cases which may require only a 
few letters or short negotiations. 

There is a school of thought which considers that legal 
advice offices should have much wider functions than are 
contemplated in the Rushcliffe Report, so that, in co-operation 
with social service agencies, they could deal with the problems 
of applicants as a whole. Such centres would aim at 
conciliation both in matrimonial and other disputes and 
would not separate the legal from the social aspect of the 
case. In view of the difficulties of the proposed scheme, it is to 
be hoped that this possibility will receive further consideration. 

The success of the Service Divorce Department is recognised 
by the recommendation that it should continue for the 
purpose of dealing with the poorest applicants. Apart from 
this, court proceedings would be conducted by solicitors in 
private practice. There is no doubt that a considerable 
increase in work is to be expected. It should be much easier 
in future for members of both branches of the profession to 
build up a practice and an invaluable service would be placed 
at the disposal of the public. Whether the cost of the scheme 
will involve modifications at a later date remains to be seen, 
but it is to be hoped that the scope of the services will not be 
reduced because they are all necessary for the proper 
administration of justice. 

(Concluded) 


A CONVEYANCER’S DIARY 


SOME CASES ON PLEADINGS AND JUDGMENTS 


In the recent issues of the Law Reports there are two cases of 
specific performance which will repay study. Palmer v. Lark 
[1945] Ch. 182 ; 89 Sor. J. 188 was an undefended action by a 
vendor. There was nothing peculiar in the facts. The contract 
was in order, a deposit had been paid, the title had been 
accepted and the purchasers were actually in possession. 
But they neglected to complete. The vendor issued a writ 
claiming specific performance. It is not clear whether the 
defendants appeared; but they put in no defence. Con- 
sequently, an ordinary motion for judgment was launched 
under Ord. 27, r. 11, a procedure applicable to specific 
performance actions, where no defence is filed, whether or not 
appearance has been entered (see Ord. 13, r. 12). The 
statement of claim did not set out any provision of the contract 
which related to the rate of interest to be paid on overdue 
purchase-money, but the minutes of order provided for interest 
at 5 percent. Vaisey, J., only allowed interest at 4 per cent., 
that being the rate allowed by the court in the absence of an 
express stipulation in the contract. He said “no doubt ”’ 
the contract provided for 5 per cent. interest, but that he was 
not entitled to look at anything except the statement of claim, 
which did not refer to the matter of interest at all. The 
learned judge cited Smith v. Buchan, 58 L.T. 710, and Young 
v. Thomas {1892] 2 Ch. 134. 

On a motion for judgment, therefore, the relief granted 
cannot go beyond that which the statement of claim will 
support. It is as well to bear in mind also, that where a 
statement of claim is filed in default of appearance (as it must 
be under Ord. 19, r. 10), the relief sought may not go beyond 
that to which the writ lays claim (see Gee v. Bell, 35 Ch. D. 
160). It follows that in an undefended case the writ is the 
decisive document and an erroneous writ may lead to trouble 
at a later stage. We are rather apt to forget about the 
arrangements for undefended cases, especially in connection 
with specific performance, where we tend to think that 
straightforward cases all come under the summary procedure 
of Ord. 144. But that rule only applies to cases where the 
defendant has entered appearance. I have seen instances in 
practice where the writ has been issued before the papers are 





ever sent for an opinion, and where, owing to some defect in 
the writ, together with the prospect that the case will be 
undefended, it has been necessary to amend the writ and 
re-serve it. How strict the court is in dealing with motions 
for judgment was also shown by the fact that on one occasion 
before the war a motion for judgment in which I was engaged 
failed through the sole fault that the printers had forgotten 
to print my signature (as required by Ord. 19, r. 5) at the foot 
of the statement of claim. Neither my professional client 
nor I had noticed the omission until it was pointed out by the 
judge. We had to have the pleading reprinted and re-served 
and to launch a new motion for judgment. The theory 
behind all this strictness is, I think, that the court should 
not give greater relief than that of which the defendant has 
(or could have) notice through looking at the writ and plead- 
ing. The absent defendant may reasonably be assumed to 
concur in the grant of everything that is asked, but not in the 
awarding of something more than that. The point to 
remember is that any case may turn out to be undefended ; 
if so, one will be tied to the relief asked in one’s writ, and by 
the facts alleged in the statement of claim. 

The second point in Palmer v. Lark was whether the 
defendants should be ordered unconditionally to pay the 
amount found due by the Master’s certificate. At one time 
there was such a practice. After full consideration, however, 
Vaisey, J., came to the conclusion that such an order would 
be wrong: “It is a fundamental principle that the payment 
of the purchase-money and the delivery of the conveyance 
are to be simultaneous acts to be performed interchangeably ”’ 
(at pp. 184, 185). Consequently the order made provided 
that the conveyance should be prepared and that after its 
execution as an escrow it should, at a time and place to be 
fixed by the judge, be delivered to the defendants with all 
other relevant deeds and writings, and that, at the same time 
and place, the certified balance should be paid to the plaintiff. 
The parties were to have liberty to apply. The learned judge 


set out in his judgment the whole text of the order which he 
made. 
considers vendors’ actions for specific performance. 


In future it will be useful to refer to it when one 
But, 
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of course, two cases are seldom precisely the same, and 
this form must not be incorporated slavishly in every set 
of minutes. 

Barber v. Wolfe [1945] Ch. 187; 89 Sot. J. 176 dealt with a 
later stage of an action for specific performance brought by a 
vendor. Again, there was nothing wrong with the contract. 
A deposit had been paid and the purchaser was in possession. 
The relief claimed by the writ was specific performance, or, 
alternatively, rescission, forfeiture of the deposit, delivery up 
by the purchaser of possession, mesne profits, and damages. 
At the hearing an order was made for specific performance. 
This order provided, of course, for the purchaser to pay a 
certain sum for balance of purchase-money, interest and costs. 
The purchaser failed to pay, and the vendor applied by 
motion for rescission, forfeiture of the deposit, possession and 
mesne profits. The question was whether in those circum- 
stances mesne profits ought to be given as well as rescission. 
They were claimed, in the first instance, on the basis of a 
clause in the contract which provided that the purchaser 
should pay the vendor £3 3s. a week for a certain period and 
thereafter until completion 5 per cent. per year on the 
purchase-money. Romer, J., declined to accept — this 
submission because, he said, the effect of rescission would, 
at least for the present purpose, be to rescind the contract 
ab initio. Consequently, the plaintiff could set up no claim 
based on the contract so rescinded. It was then argued that 
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the plaintiff was entitled to something by way of an 
occupation rent or damages, the defendant having for some 
time been in occupation. The learned judge said that, of 
course, if the defendant had sub-let the premises, she would 
have been accountable for the rents received. But she had 
in fact received nothing, having been in personal occupation. 
The question thus was whether there was any rule of law or 
equity under which the plaintiff was entitled to mesne profits 
in such a case. It was held that there was not: on the 
contrary, the vendor had elected to rescind and must abide 
by his choice. This decision corresponds not only with the 
other cases but with the plain common sense of the matter. 
There was a deposit. It was forfeited, thus giving to the 
vendor the very sum of money which had been ear-marked 
by both parties as being an adequate pledge that the purchaser 
was in earnest. The point of having a deposit is precisely 
that there shall be a sum of money which can be easily reduced 
into possession by the vendor to compensate himself for the 
transaction going off. He was under no obligation to let the 
purchaser into possession : but he did so, and, since he made 
no special bargain, one can but presume that he was content to 
rely on the deposit. If so, he could not reasonably claim an 
occupation rent or mesne profits as well as the deposit. The 
main effect of Barber v. Wolfe, therefore, is to remind us that 
rescission is retrospective to the beginning, and that the 
deposit is the vendor’s real guarantee. 


LANDLORD AND TENANT NOTEBOOK 


DWELLING-HOUSES : 


At the conclusion of my article on “ Letting Unfit Premises ” 
(7th July, 89 Sox. J. 313), I raised the question whether 
tenants or occupiers of such might be in a position to sue their 
landlords for breach of statutory obligation, mentioning that 
the law governing the remedy in question had been much 
developed of recent years. Without, of course, attempting 
a complete survey, I will now refer to a number of decisions 
illustrating the point. 

In Groves v. Wimborne (Lord) |1898} 2 Q.B. 402 (C.A.), the 
plaintiff was a factory worker injured in consequence of 
dangerous machinery being unfenced. The Factory and 
Workshop Act, 1878, then in force, provided by s. 5: “ All 
dangerous parts of machinery . . . shall either be securely 
fencedor... ,”’ ete., and “ a factory in which there is a contra- 
vention of this section shall be deemed not to be kept in 
conformity with this Act,’’ while ss. 81, 82 and 86 contained 
penal provisions for such contraventions. The plaintiff failed, 
at first instance (common employment was held to afford a 
defence), but won his appeal. It was held that s. 5 prima facte 
gave him a right of action and that there was nothing in the 
later sections which took it away. The test applied was to 
see whether it was the intention of the Legislature, and it was 
material to consider for whose benefit the Act was passed, 
whether in the interests of the public at large or in those of a 
particular class of persons. This decision has been followed 
in a large number of “ unfenced machinery ”’ cases. 

Next, take Phillips v. Britannia Hygienic Laundry Co. Ltd., 

1923| 1 K.B. 539. Here an effort was made to exploit the 
provisions of the Locomotives on Highways Act, 1896, and of 
the Motor Cars (Use and Construction) Order, 1904; art. IJ, 
reg. 6 of the latter, ran: “ . the motor car and all the 
fittings thereof shall be in such a condition as not to cause, 
or be likely to cause, danger to any person on the highway,” 
and the plaintiff's van had been damaged in consequence of a 
wheel detaching itself from the defendants’ lorry, which 
incident was, in turn, due to a defect in an axle. Section 7 
of the Act provided for a maximum penalty of £10 for breach 
of any of the regulations. McCardie, J., put the position 
slightly differently from the way in which it was put in Groves 
v. Wimborne ; in the earlier case, as has been seen, the court 
apparently considered that a right of action was to be pre- 
sumed, though it might be found that the penal sanction was 
incant to be the only one; in this case the learned judge 
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said that in spite of recent decisions the governing principle 
was: “if a statute creates a new duty or imposes a new 
liability, and prescribes a specific remedy in case of neglect 
to perform the duty or discharge the liability, the general 
rule is that no remedy can be taken, but the particular remedy 
prescribed by the statute” and distinguished the older case 
by pointing to the “particular class’’ element: “the 
judgments rest on the circumstance that the Factory Acts 
were passed, not for the benefit of the public generally, but 
for the benefit of a particular class of persons, namely, factory 
employees.”” But, on appeal—{1923] 2 K.B. 832 (C.A.)— 
the judgment was upheld on the ground that prima facie 
prosecution was the only remedy, no other intention being 
disclosed ; and Atkin, L.J., expressed disagreement with 
the view that it was necessary to find that a plaintiff was 
within some special class of the community or was some 
designated individual. 

But in Monk v. Warbey (1935) 1 K.B. 75 (C.A.), the Road 
Traffic Act, 1930, s. 35 (1): “ . it shall not be lawful for 
any person . . . to permit any other person to use, a motor 
vehicle on a road unless there is in force in relation to the user 
of the vehicle by that . . . other person, such a policy of 
insurance . . . ascomplies with . . .’’, etc., was held to create 
a right of action in favour of a person injured by a car lent 
by the defendant, no policy covering its journey ; and this 
though the subsection is immediately followed by one provid- 
ing for fines, imprisonment and disqualification for holding a 
licence. It can, I think, be said in this case that the court 
examined not only the statute itself but considered its object 
in the light of information generally available ; it had, said 
Greer, L.J., become apparent that people who were injured 
by the negligent driving of motor cars were in a parlous 
situation if the negligent person was unable to pay damages. 
The view taken by Atkin, L.J., in Phillips v. Britannia 
Hygienic Laundry Co, Ltd., was adopted as regards the 
“ particular class ’’ question. 

More recently, Tucker, J., held, in London Armoury Co. v. 
Ever Ready Co. (Great Britain) {1941) 1 K.B. 742, that while 
the wording of the Merchandise Marks Act, 1926, s. 1 (1), 
prohibiting the sale of imported goods bearing manufacturers’ 
names or trade marks unless there were also an appropriate 
indication of origin was to protect the home trade in the 
gencral interests of the country, the statute contained nothing 
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to show that any person suffering damage by its breach should 
have any remedy in addition to that provided by s. 5 (1), a 
penal provision. 

Seeking to apply these principles to the case of letting unfit 
dwelling-houses, I suggest that one outlet would be the 
“statutory nuisance ’’ enactments of the Public Health Act, 
1936, s. 92 (1), which enacts: “ the following matters may 
.. . be dealt with summarily . . . that is to say (a) any 
premises in such a state as to be prejudicial to health or a 
nuisance.” The next section directs a local authority, when 
satisfied of the existence of the nuisance, to serve an abatement 
notice “‘on the person by whose act, default or sufferance 
the nuisance arises or continues, or, if that person cannot be 
found, on the owner or occupier of the premises on which the 
nuisance arises ’’ ; by s. 94, failure to comply is made punish- 
able by courts of summary jurisdiction, and s. 95 provides 
for abatement by the local authority at the offender’s expense. 
Take now the case which was the subject of the ‘‘ Notebook ” 
on 7th July, and suppose that the owner of an empty house 
which is in such a state as to be prejudicial to health lets it, 
by an agreement silent on the question of fitness, to a man 
for occupation by him and his family. If he and they fall 
ill in consequence, can he and they recover damages for breach 
of statutory duty ? 

I do not propose to answer this question, nor to go into the 
possibilities of remedies under building laws, but submit 
that the position is not covered by either Cavalier v. Pope 
[1906] A.C. 428, or Ryall v. Kidwell & Son [1913] 3 K.B. 123. 
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In the one the wife of a tenant whose landlord had undertaken 
to do repairs to a dilapidated house was held (on appeal) not 
to be entitled to damages for injuries due to the floor collapsing, 
but the arguments put forward on her behalf urged breach of 
duty towards an invitee and fraudulent misrepresentation. 
In the later case, a claim by the injured child of a tenant of a 
house within the Housing, etc., Act, 1909, s. 14 (now the 
Housing Act, 1936, s. 2), it was held that the duty imposed 
by the Act was contractual only, and that a stranger to the 
contract of tenancy had no remedy. Cavalier v. Pope was 
said to be an authority that a person not the tenant had no 
right of action either in contract or in tort; but I suggest 
that the choice of torts was restricted, and that the plaintiff 
might have got further if the Public Health Acts had been 
invoked as conferring a civil remedy. Admittedly, the 
scheme of the Public Health Act is such as to provide ample 
material for an argument that the penal provisions are 
intended to provide the only sanction; on the other hand, 
either a tenant or a member of his family who is in the position 
visualised has much in common with the successful plaintiffs 
in the cases I have mentioned. 

And it may be recalled that actions for illegal distress are 
based on the Statute of Marlebridge, 1267, c. 4, the relevant 
part of which reads far more like a penal than like a civil 
provision : ‘‘ Moreover, distresses shall be reasonable and not 
too great. And he that taketh great and unreasonable 
distresses shall be grievously amerced for the excess of such 
distresses.”’ 


TO-DAY AND YESTERDAY 


July 16.—On the 16th July, 1862, died Robert Maugham, 
first secretary of the Incorporated Law Society. He was 
admitted a solicitor in 1817 and began to practise. Eight 
years later he urged the formation of the Society. He became 
secretary of a committee to report on the scheme, and it was 
through his labours that incorporation was achieved. In 
1830 he founded the Legal Observer, which hé owned and 
edited till in 1856 it was merged in THE SOLICITORS’ JOURNAL 
He wrote books on such diverse subjects as the law relating 
to usury, literary property and attorneys. He also promoted 
legislation dealing with the position of solicitors and attorneys. 
He was the grandfather of Viscount Maugham. 


July 17.—Edward Bray, the only son of a Devon solicitor, 
was called to the Bar by the Middle Temple in 1806 and 
joined the Western Circuit, but he found a taste for poetry 
accorded ill with the law and, after about five years, he turned 
to the Church. By favour of the Duke of Bedford, whose 
Devon estates his father managed, he became, in 1812, the 
year after his ordination, Vicar of Tavistock, his native town, 
and perpetual curate of Brent Tor. He differed from his 
parishioners in politics or preached over their heads, but he 
won their respect. He died at Tavistock on the 17th July, 
1857. In his lifetime he published his sermons and after his 
death his widow published his poems. 


July 18.—On the 18th July, 1901, Earl Russell was tried 
before his peers on a charge of bigamy. Long unhappily 
married, he had taken the desperate step of obtaining a 
decree of divorce in Nevada in order that he might marry a 
lady whom he loved. Now in the Royal Gallery in the 
Palace of Westminster the peers assembled in all the splendour 
of their robes of state to try one of their number. It was 
sixty years since a similar occasion had called forth this scene 
of medieval pageantry projected into modern times. — Lord 
Halsbury, as Lord High Steward, presided over the assembly, 
rising tier above tier on either side of the vast chamber. The 
judges in scarlet and ermine were in attendance and at the bar 
stood the accused in the ordinary dress of the twentieth 
century. His counsel first took exception to the indictment 
on a point of law, and when this failed he pleaded guilty. 
The peers then retired to consider his sentence, and he was 
condemned to three months’ imprisonment. Yet in a few 
years this grandson of the great Lord John Russell received 
a free pardon and he lived to hold high office under the Crown. 


July 19.—On the 19th July, 1856, William Dove was 
convicted at the York Assizes of murdering his wife by putting 
strychnine in her medicine. He had been encouraged in the 
experiment by a misapprehension of the effect of the technical 
evidence at the trial of Palmer, the Rugeley prisoner. After 
his arrest he had written the following letter in his blood : 
“Dear Devil, if you get me clear at the assizes and let me 
have the enjoyment of life, health, wealth, tobacco here, more 
food and better and my wishes granted till I am sixty come to 
me to-night.’’ From his youth he had been eccentric and 
sadistic but the Home Secretary found nothing in the case to 
take it out of the category of murder. 


July 20.—On the 20th July, 1857, Kerr and Gilbertson, 
two labouring men convicted at Edinburgh in the High Court 
of Justiciary of a series of shop robberie$, were condemned 
to twenty-one years’ penal servitude. 


July 21.—On the 21st July, 1865, a mystery was solved 
at the Salisbury Assizes when Constance Kent pleaded guilty 
to the charge of having murdered her four year old half- 
brother five years before. The death sentence was commuted 
to penal servitude for life. The family living in a large house 
at Road had been thrown into consternation by the dis- 
appearance of the child from its nurse’s room in the night. 
It was found dead in the water-closet with its throat cut to 
the bone. Suspicion and calumnies flew in all directions. 
The nursemaid and Constance, who was then about sixteen, 
were charged, but the investigations led nowhere. Finally 
she made a voluntary confession. 


July 22.—Mr. Baron Hughes of the Court of Exchequer in 
Ireland died on the 22nd July, 1874. He was twice Solicitor- 
General and became a judge in 1859. He was not only a 
good lawyer ; his courtesy, common sense and kindness of 
heart won him the esteem of the profession. 


THE CorK COURTHOUSE FIRE 

A recent letter to a Sunday paper answering a query as 
to the incident cited by Kipling in the foreword to his poem 
“ The English Flag” states that it was the burning of the 
Cork Courthouse on Good Friday, 1891, and refers to the 
account of it in Marjoriebanks’s “ Life of Lord Carson.” 
There is an account of it too in Serjeant Sullivan’s Reminis- 
cences. Five men were being prosecuted at the Assizes for 
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taking part in the Tipperary riots in 1890. The Right 
Honourable John Morley was being cross-examined by 
Carson, who represented the Crown, “‘ when one of the accused 
interrupted the proceedings to inform Judge Munroe that the 
roof over his head appeared to be on fire. Munroe took the 
matter coolly, observed that it was nearly time for lunch and 
adjourned ‘the court for three-quarters of an hour to permit 
the fire brigade to put things right. There was no manifesta- 
tion of danger,’’ adds the Serjeant, “‘ and I remained in my 
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seat listening to a discussion of the case carried on between 
Col. Turner and Sir William Byles who were sitting beside 
me. Suddenly the centre of the ceiling fell and we beat a 
hasty retreat. At the end of the three-quarters of an hour 
the whole building was in flames, and next morning nothing 
was left but a blackened shell. The conflagration, of course, 
attracted an enormous crowd, and their cheering when the 
flagstaff and its flag fell into the flames was commemorated 
by Rudyard Kipling in excited rhymes.” 





COUNTY COURT LETTER 


Wilful Damage by Tenant 


In Andrews v. Holland, at Chesterfield County Court, the claim 
was for £34 14s. for arrears of rent and damages. The plaintiff’s 
case was that in November, 1940, he had let a cottage to the 
defendant at a weekly rent of 3s. 6d. On 17th January, 1944, 
the defendant owed /6 14s. for rent, and he did a “ moonlight 
flit ’’ during the night. He moved all his chattels, valued at £10. 
One item of the claim was therefore for £20, viz., double the 
value of the goods fraudulently removed, under the Distress for 
Rent Act, 1737, s. 3. The cottage was left empty, with the doors 
open and keyless. The stair and landing banisters were missing, 
a bedroom floor had been taken up, two cupboard shelves had 
gone, and the inside kitchen door was missing. Tiles had been 
taken from the roof to make a rabbit hutch, and thirty yards of 
garden wall were down. Repairs had cost 6 13s. 10d., and, 
owing to the house not being habitable, eight weeks’ rent had 
been lost amounting to {1 8s. The defendant had returned a 
key, which did not fit, and had ignored offers to settle the claim 
at a lower figure. His Honour Judge Willes gave judgment for 
the plaintiff for the amount claimed, with costs. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of 
THE SOLICITORS’ JOURNAL] 


The Enforcement of High Court Judgments 


Sir,—Your correspondent, Mr. H. E. Piffe-Phelps, in the issue 
of the 30th June last, appears to me to have strained unduly the 
meaning of s. 195 (3) of the Law of Property Act, 1925, by 
suggesting that any judgment creditor can register his writ of 
fi. fa. under s. 6 of the Land Charges Act, 1925, with a view to 
obtaining an equitable charge. 

If your correspondent is correct, a creditor who gets judgment 
in a claim for, say, goods sold and delivered, may by this means 
obtain a charge on land belonging to the debtor, which appears 
to be an exaggerated construction of the section. 

Section 195 (3) provides that “‘a judgment .. . shall not 
operate as a charge on any interest in land . . . unless or until 
a writ or order, for the purpose of enforcing it, is registered in the 
register of writs and orders at the Land Registry.” This section 
must (like a number of others in the Act) be read side by side 
with the relevant provisions of the Land Charges Act, 1925. 
Section 6 (1) of the last-mentioned Act provides for registration 
in the register of writs and orders of “‘ any writ or order affecting 
land issued or made by any court for the purpose of enforcing a 
judgment.” 

This slight, but extremely important, addition to the section 
last quoted is not to be viewed as inconsistent with, but rather, 
as an elucidation of, s. 195 of the Law of Property Act, because it 
explains the kind of writ, namely, one, “ affecting land ”’ that, 
when registered, has the effect of a charge on land. 

It would seem that there is some historical basis for this 
interpretation. 

The Land Charges Registration and Searches Act, 1888, being 
one of the enactments upon which the present Land Charges Act 
was founded, provided specifically for the establishment of “a 
register of writs and orders affecting land, and there may be 
registered therein in the prescribed manner, any writ or order 
affecting land issued or made by any court for the purpose of 
enforcing a judgment, statute or recognisance, and any order 
appointing a receiver or sequestvatoy of land (s. 5). Section 6 
continues: ‘‘ every such writ and order . . . shall be void as 
against a purchaser for value of the land ”’ (unless registered). 

Further, s. 3 of the Land Charges Act, 1900 (another forerunner 
of the present Act, which provided for the transfer from the 
Central Office to the Land Registry of the business of registration 
of judgments), states that s. 6 of the 1888 Act “‘ shall apply to 
every writ and order affecting land issued or made by any court 
for the purpose of enforcing a judgment.” 


It is true that the learned authors of Wolstenholme and 
Cherry’s ‘‘ Conveyancing Statutes,’ in a note to s. 195 (3) (i), 
state that the paragraph applies ‘‘ even though the writ or order 
so registered would not affect the interest in land which the 
“debtor has,’’ but this is further explained in a note to subs. (1) 
of s. 195 in these terms :— 

“The registration of any writ or order ‘ affecting land ’ for 
the purpose of enforcing the judgment brings into operation 
the charge created by this subsection, a charge which affects 
every interest in the land of the debtor, whether legal or 
equitable, and whether present or future. It is not essential 
that the writ or order should be capable, in its nature, of 
affecting the particular interest in land which the debtor has 
(Lord Ashburton v. Nocton [1915] 1 Ch. 274, where the writ 
registered was a writ of elegit, and the interest in the land was 
an equity of redemption). Thus, a judgment creditor, on 
registering a writ of elegit, or an order appointing a receiver, 
obtains a charge on an interest in remainder which is incapable 
of being taken in execution (Lord Ashburton v. Nocton, supra, 
at pp. 281, 282”). 

It would seem, therefore, that in order to be capable of 
registration, the writ or order must affect land. But it does not 
follow, even if it does affect land, that the charge gained by 
registration will in all cases be enforceable against the debtor’s 
land or his interest in it. 

London, N.W.3. 

13th July. 


THEODORE B. F. Ruorr. 


REVIEW 


Why Crime? By CLaup Muttins. 1945. London: Methuen 


and Co., Ltd. 6s. net. 

In omitting the verb from the title of his latest work, 
Mr. Mullins has, willingly or not, committed himself to an 
ambiguity. The question seems to ask both why crime exists, 
and more rhetorically, ‘‘ why should there be crime,” with the 
possible implication that if certain steps are taken there need 
be no crime. The implication is disclaimed at p. 51: “‘ there 
will always be crime, owing to the frailty of human nature.” 
‘“ But,” the author continues, ‘‘ we ought to work to diminish 
both deficiency and crime.’’ His answers to the question why 
crime exists appear, broadly speaking, to be (1) lack of proper 
parental direction, (2) the stigma of illegitimacy, and (3) heredity. 
Lack of proper parental direction may result, it appears, both 
from having too many children and from having only one child. 
Too much parental affection, or in the jargon which occasionally 
mars this fine work, ‘‘ mother fixation,’”’ is another type of lack 
of proper parental direction. Most lawyers will find themselves 
in complete agreement with Mr. Mullins’ statement of the ill- 
effects of homes broken by divorce and of the need for a 
conciliation procedure prior to divorce in the High Court. 
Mr. Mullins pays a well-deserved compliment to the work of the 
Marriage Guidance Council in this respect. With regard to 
voluntary sterilisation to prevent transmission of criminal 
tendencies, this is apparently favoured by the author, but he 
cannot be unaware of the complete failure of compulsory 
sterilisation adopted on a wholesale scale for ten years in Nazi 
Germany. He is also no doubt aware of the biological 
phenomenon of mutations, which the practical proposals of 
eugenists fail to take into account. Many of his theories are well 
supported by imposing arrays of statistics (see, e.g., p. 57), but 
when statistics fail he does not hesitate to abandon them in 
favour of psychological theory, e.g., that the stigma of 
illegitimacy conduces to anti-social conduct on the part of the 
illegitimate (see p. 98: ‘‘ Psychological probabilities are a better 
guide than collections of statistics ’’). Mr. Mullins, as in his 
previous work ‘‘ Crime and Psychology,” tends-to accept both 
the theories and the jargon of the psycho-analysts without much 
question. None the less, this book merits the compliment of 
careful study. It is the product of serious and constructive 
thought by a man with the rare habit of allowing his own vast 
experience to stimulate him to original reflection. We dare to 
predict that it will stimulate others to action. 
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NOTES OF CASES 


HOUSE OF LORDS 
Hickman and Others v. Peacey and Others 
Lord Simon, L.C., Lord Macmillan, Lord Wright, Lord Porter 
and Lord Simonds. 20th June, 1945 
Will—Brothers killed by bomb during air-vaid—Statutory presump- 
tion of consecutive deaths—Whether applicable—Law of Property 

Act, 1925 (15 & 16 Geo. 5, c. 20), s. 184. 

Appeal from a decision of the Court of Appeal (1944), 
88 Sot. J. 50. 

Two brothers were killed with three others persons in 
September, 1940, when an enemy bomb exploded in the basement, 
in which they were sheltering, of a house in London. The 
appellants and respondents were persons interested in the wills 
of the two brothers, and the question at issue was whether s. 184 
of the Law of Property Act, 1925, applied. The Court of Appeal 
(Sir Wilfrid Greene, M.R., and Goddard, L.J.; Luxmoore, L.]J., 
dissenting) held that it did not. By that section ‘‘ Where. . 
two or more persons have died in circumstances rendering it 
uncertain which of them survived the other or others, such deaths 
shall (subject to any order of the court), for all purposes affecting 
the title to property, be presumed to have occurred in order of 
seniority, and accordingly the younger shall be deemed to have 
survived the elder. (Their lordships took time for consideration.) 

Lord Simon, L.C., dissenting, said that the view had been 
advanced that simultaneous deaths were impossible, which was 
said to be in some way related to the infinite divisibility of time. 
But even assuming that time were infinitely divisible, he did not 
think that either the scientific or the legal view would insist that 
in the nature of things no two deaths could ever occur at the 
same time. He was not prepared, for the present purpose, to 
proceed on the basis that they could not. Next, could it be proved 
in a court of law that two persons died at the same time, so that 
neither survived the other ? A sharp distinction must be drawn 
between reaching a correct conclusion in a court of law and 
establishing an absolute scientific truth. A court of law was 
engaged not in ascertaining ultimate verities, but in determining 
the proper result to be arrived at, having regard to the evidence. 
If the evidence was enough to justify the inference, the conclusion 
followed. The right conclusion depended on the evidence, 
and on nothing else. The last question—whether the proper 
conclusion from the evidence was that the deaths occurred at the 
same time, created the main difficulty in the case. For the 
purpose of reaching a decision of fact in a legal tribunal it ought 
not to be held to be impossible for two people to die at the same 
time. Where the conclusion of simultaneous death was reached 
it was not by ignoring small fractional differences in time, but by 
drawing the correct inference from the proved facts. The 
House should not reverse the Court of Appeal unless it would set 
aside the verdict of a jury on the same evidence to the effect that 
the deaths were simultaneous. He would dismiss the appeal. 

LoRD WRIGHT agreed that the appeal should be dismissed. 

LORD MACMILLAN said that, according to the majority view of 
the Court of Appeal, all that the statute did was to fix artificially 
the order of sequence among consecutive deaths, where that 
order could not in fact be ascertained; if the circumstances 
were such as to justify an inference that all the parties concerned 
died simultaneously, then the circumstances were not such as to 
render it uncertain which of them survived the other or others, for 
it was certain that none survived the other or others. The other 
view was that, when the circumstances were such that it could 
not be ascertained that one of the deceased survived the other, 
then the uncertainty which the section postulated existed and the 
statutory presumption applied. He pronounced  unhesita- 
tingly in favour of the latter view. It would be indeed 
unfortunate if the former were to prevail. It would mean 
that the Legislature had signally failed to provide any 
remedy for an admitted defect in the law in a large and unhappily 
increasing number of cases in which evidence that the victims 
died consecutively was not available. He gravely doubted 
whether the Legislature envisaged as a practical consideration the 
existence of the possibility of simultaneous deaths. The language 
of the section posed a practical question: could it be said for 
certain who of those two dead persons died first ? If not, then the 
older must be presumed to have died first. He did not need to 
Say that, if a judge or jury had found that all the victims of the 
calamity perished at precisely the same instance as a matter of 
fact, the finding would on appeal be set aside on the ground that 
there was no evidence on which a reasonable man could reach that 
conclusion. All that was necessary in order to invoke the 
Statutory presumption was the presence in the circumstances 
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of an element of uncertainty which of the deceased survived 
the other or others. Nobody here could know. Where every- 
thing depended on “ survivorship for a second ’’ he could not 
accept the view that in the circumstances of this case there was 
no element of uncertainty, legal or other, on the cardinal issue. 
In his opinion the statutory presumption applied, and the 
appeal should be allowed. 

LorpD PorRTER and Lorp Srmonps agreed. 

CouNSEL: Wynn Parry, K.C., and Fawell; Sir 
Monckton K.C., and Jopling. 

SoLicitors : Parker, Garrett & Co.; W. R. J. Hickman and 
Randall. 


Walter 


{Reported by R. C. CaLBurn, Esq., Barrister-at-Law. } 


APPEAL FROM COUNTY COURT 
Legon v. Count 

MacKinnon, Lawrence and Morton, L.JJ. 24th April, 1945 
County courts—Practice and procedure—Jurisdiction—plaint and 

particulars not specifying amouut claimed—Leave to amend. 

Appeal from an order of the learned county court judge at 
Poole County Court non-suiting the plaintiff in an action for 
damages. 

Neither the plaint nor the particulars of claim, in both of which 
damages were claimed, specified the amount claimed. On this 
fact being pointed out by the judge to the solicitor for the plaintiff 
at the hearing, the solicitor asked for leave to amend _ his 
particulars by adding the words “ not exceeding £100 ”’ after the 
claim for damages. The judge refused the amendment as he 
said he had no jurisdiction to hear the case at all, and he refused 
an adjournment. 

MacKInnon, L.J., said that it was quite clear that it was 
technically an irregularity for the plaintiff to lodge his claim 
without specifying the amount. The learned judge was wrong 
in deciding that, as no amount had been specified, he had no 
power to allow the amendment (Farmer v. Upton, 142 L.T. Rep. 
526). Incidentally under s. 42 (1) of the County Courts Act, 
1934, a plaintiff might abandon the excess over £100 where he 
had a cause of action for more than 4100, and by Ord. 15, r. 16, 
abandonment might be made even during the opening of the 
case. 

LAWRENCE and Morton, L.JJ., agreed. 

Appeal allowed ; leave to amend claim by adding the words 
‘not exceeding 4100” after the words ‘“‘ damages.’’ Order for 
new trial. Costs of appeal to abide result of new trial. 

CounsEL: E. S. Fay; A. S. Diamond. 

Soticitors : Peacock & Goddard, for Trevanion, Curtis and 
Ridley, Bournemouth ; Barnes & Butler, for J. W. Miller & Son, 


Poole. 
Reported by Maurice Snare, Esq., Barrister-at-Law.] 


CHANCERY DIVISION’ 
In ve Williams ; Midland Bank Executor and Trustee 
Company, Ltd. v. Williams 
Uthwatt, J. 28th February, 1945 
Will—Annuities given ‘‘ free of all deductions whatsoever gnd free 
from income tax at the current rvate’’—Whether annuitants 
liable to account for reliefs. 

Adjourned summons. 

The testator, who died in 1939, by cl. 5 of his will provided : 
‘I give to the several persons named in the first schedule hereto 
the several annuities and pensions therein mentioned and | 
declare that such annuities and pensions shall be paid in addition 
to any other legacies and benefits given to any of the said persons 
by this my will and save where otherwise specifically provided 
shall be paid free of all deductions whatsoever and free from 
income tax at the current rate for the time being deductible at 
source and unless otherwise provided shall be paid quarterly the 
first payment to be made within three months after my death.” 
By cl. 6 he authorised his trustees to set aside a fund to answer 
the annuities and empowered the trustees to purchase annuities 
from an insurance company and to commute annuities for a fair 
capital sum. The schedule to the will provided for the payment 
of an annuity of £2,500 to the testator’s widow and for the 
payment of ‘five weekly sums varying from {+ to £1 15s. 
All the annuitants survived the testator. This summons was 
taken out by the trustees of the will and asked whether the 
annuitants were entitled to retain for their own benefits all 
reliefs and allowances. 

Uruwatt, J., said that according to the authorities the 
question was ‘in substance whether the reference was to the 
standard rate of income tax merely as an arithmetical factor in 
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the calculation of the gross amount of the annuity given by the 
will, or whether the provision as to income tax merely 
indemnified the annuitant against such part of the annuitant’s 
income tax (other than sur-tax) which was properly referable to 
the annuity. If construed in the former sense, the actual income 
tax ultimately suffered by the owner of the annuity did not enter 
into the picture. If construed in the latter sense, the provisions 
of the Income Tax Acts compelled the paying hand, in order that 
£{x, tax paid, might reach the annuitant, to make an over- 
payment in the first instance. The paying hand then received 
back as his property a sum which owed its existence to the 
annuitant’s statement that it formed part of the annuitant’s 
total income, The results where the second construction applied 
were curious, An addition to the annuitant’s family, increasing 
his allowances, the loss of his other income, the assignment of 
the annuity to a pauper or a charity would work to the advantage 
of the paying hand. Its assignment to a rich man or to a non- 
resident, not possessing the qualifications entitling him to claim 
reliefs and allowances, would work to his disadvantage. The 
general result was that the attual burden on the paying hand 
could never be predicted. It was argued that Jn ve Petitt [1922 
2 Ch. 765 was wrongly decided. It was not open to him to form 
an opinion on the matter, however much he shared the view that 
the proper test was “‘ does the will to be construed show positively 
an intention directed to placing on the annuitant or other owner 
for the time being of the annuity an obligation to account for 
any part of his reliefs and allowances.’’ Applying the test laid 
down in In ve Eves {1939} Ch. 969, he was of opinion that all the 
annuitants were liable to account for a due proportion of their 
reliefs and allowances on the lines laid down in Jn re Petitt, supra. 
The provisions relating to an annuity fund and for the purchase 
and commutation of annuities did not afford any ground for 
distinguishing this case from the decided authorities. 

CounseL: C. V. Rawlence; Geoffrey Cross ; 
Hunt ; G. D. Johnston. 

Soticitors: T. D. Jones & Co. ; Barton & Hanning. 

[Reported by Miss B. A. Bickne.t, Barrister-at-Law. 


Wilfrid M. 


COURT OF CRIMINAL APPEAL. 
R. v. McGarry 
Humphreys, Croom-Johnson and Birkett, JJ. 18th June, 1945 
Criminal law—Recognisance—Prisoner brought up—Particulars 
of vecognisance and alleged breach of its terms to be stated to 
court—Sentence in absence of such particulars invalid. 

Appeal against sentence. 

In May, 1944, the appellant pleaded guilty at Middlesex 
Sessions to two charges of receiving stolen property, and was 
bound over to be of good behaviour and to come up for judgment 
if called on. He was also placed in the care of the probation 
officer. He had been in the Army from 1936 to March, 1942, 
when he was discharged on account of ill health. He obtained 
work in the Post Office, which he also had to leave owing to his 
health. He had been mentally and physically a sick man during 
his last eighteen months in the Army. The appellant returned 
to Doncaster, his place of origin, and obtained good work. He 
reported to the probation officer there and led a reputable life. 
Having been in the company of another man who was brought up 
and dealt with, the appellant was summoned from Yorkshire 
to attend at Middlesex Sessions. When he appeared before the 
court the facts of the previous binding over were stated by 
counsel for the prosecution, who was not instructed to, and 
therefore did not, state why the appellant had been brought up 
from Yorkshire to be sentenced by the court. The probation 
officer stated in evidence that he thought that the appellant 
had not reported as regularly as he should have done. No one 
produced to the court any recognisance in writing or stated 
to the court the terms of any such recognisance. The court 
imposed a sentence of twelve months’ imprisonment, and the 
prisoner now appealed. 

HumMPHREYS, J., giving the judgment of the court, said that 
the court had no official knowledge whether at Middlesex Sessions 
recognisances were, or were not, taken in writing. Some courts did 
and some did not, and both practices were in order. If the 
original recognisance into which the appellant had entered was 
reduced into writing, it ought to have been produced to the 
court. If it was not, then the court should by proper means 
have been informed of its exact terms, for the only justification 
for bringing the appellant up before the court was that he had 
broken its terms, which was the basis on which the court was 
being asked to send him to prison. Accordingly the sentence 
imposed was, in the opinion of the court, bad from the start, 
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because the sessions had no material on which to form the opinion 
that the appellant had broken a term of the recognisance which 
was not before them. It was due to the appellant to say that 
his story and the evidence given made it seem that he was in 
such bad health mentally and physically that he was not deliber- 
ately breaking any term of the recognisance even if one of the 
terms was—as might be assumed—reporting to the probation 
officer. It was certainly not suggested that the appellant had 
committed any new crime which would have been a good ground 
for sending him to prison in respect of the old crime, and it was 
not suggested that he was in any way leading an improper life, 
The whole matter was irregular and very unsatisfactory. The 
court suggested to chairmen of quarter sessions, and others 
having to deal with such matters, that, when a man was brought 
up for sentence on a charge many months old because a recog- 
nisance was alleged to have been broken, they should see that 
those facts were proved, just as would be the case if the allegation 
were commission of a new crime ; for that was the only justification 
for passing a severe sentence, such as twelve months’ imprisonment, 
on one of His Majesty’s subjects. 

COUNSEL: Wrightson ; Stirling. 

Soxicitors : Registrar of the Court of Criminal Appeal ; Director 
of Public Prosecutions. 

[Reported by R. C. Carsurn, Esq., Barrister-at-Law.) 


OBITUARY 
Ma. GC. A, G. PERSIE S 
Mr. George Arthur Charles Pettitt, solicitor, of Messrs. Foster, 
Pettitt & Simcox, solicitors, of Birmingham, died recently. He 
was admitted in 1896, and was a former president of the 
Birmingham Law Society. 


NOTES AND NEWS 


Honours and Appointments 
The Board of Trade have appointed Mr. REGINALD Betts, 
Official Receiver in Bankruptcy at Cardiff and Swansea, to be 
also Official Receiver for the Bankruptcy District of the County 
Courts holden at Carmarthen, Aberystwyth and Haverfordwest 
from 2nd July, 1945, in the place of Mr. Herbert Watkins Thomas, 
deceased. 


The Guarantee Society, Ltd., are returning to Sun Court, 
Cornhill, London, E.C.3, on the 27th July, and from that date 
their temporary premises at Enton Mill, Witley, will be closed. 

The Report of the Cohen Committee on Company Law Amend- 
ment (Cmd. 6659) was published this week. Copies may be 
obtained from The Solicitors’ Law Stationery Society, Ltd., 
88-90, Chancery Lane, London, W.C.2. 2s. 3d. post free. 


Wills and Bequests 
Mr. B. C. Thompson, solicitor, of Grantham, left £26,026, with 
net personalty £23,374. 


Mr. R. Unwin, barrister-at-law, of Llandudno, left £75,428, 
with net personalty £72,546. 

Colonel Sir Seymour Williams, solicitor, of London and Bristol, 
left £40,948, with net personalty £33,531. 


COURT PAPERS 
SUPREME COURT OF JUDICATURE 
TRINITY SITTINGS, 1945 
COURT OF APPEAL AND HIGH COURT OF JUSTICE— 
CHANCERY DIVISION 
Rota OF REGISTRARS IN ATTENDANCE ON 
EMERGENCY APPEAL Mr. Justice 
Rota. Court I. UtTuwatt. 
July 23 Mr. Jones Mr. Blaker Mr. Andrews 
24 Reader Andrews Jones 
Hay Jones Reader 
Farr Reader Hay 
Blaker Hay Farr 
Andrews Farr Blaker 
Group A. Group B. 

Mr. Justice Mr. Justice Mr. Justice Mr. Justice 
COHEN. VAISEY. EVERSHED. _ ROMER. 
Witness. Non-Witness. Non-Witness. Witness. 

Mr. Hay Mr. Farr Mr. Reader Mr. Jones 
Farr Blaker Hay Reader 
Blaker Andrews Farr 
Andrews Jones Blaker 
Jones Reader Andrews 
Reader Hay Jones 


Date. 


Mon., 
Tues., 
Wed., 25 
Thurs., 26 
Fri., 27 
Sat., 5! ae 


Date. 


Mon., July 
Tues., 5s 
Wed., io 
Thurs., ,, 
Fri., = 
wat., am 


Blaker 
Andrews 














